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The marital deduction clause
(pecuniary vs. fractional bequest)

By Donald C. Sider

In order to obtain the maximum
marital deduction for an estate, prac-
titioners frequently describe the
marital deduction bequest under a
will or trust by means of a formula
encompassing the maximum amount
permitted under the Internal Reve-
nue Code.'

There are basically two types. of
marital bequests. The first is known
as the pecuniary bequest, which re-
fers to a specific dollar amount of
property as passing to the surviving
spouse. The second type of marital
bequest is known as the fractional be-
quest, which is described as a frac-
tion, portion or percentage of all of
the assets of the deceased person's
estate as passing to the surviving
spouse. Either the pecuniary bequest
or the fractional bequest can and
will, if properly drafted, result in the
maximum marital deduction avail-
able to an estate.

However, depending upon
whether the assets of the estate ap-
preciate or depreciate between the
appropriate valuation date for the
estate (the date of death or the al-
ternate valuation date six months
after death)2 and the date of actual
distribution to the surviving spouse,
the income tax consequences of
actually funding the marital bequest,
and the value of the assets which ac-
tually pass to the surviving spouse
will differ.

Basically, where a pecuniary be-
quest is used, the specific dollar
amount of the marital deduction be-
comes fixed on the date of death or
the alternate valuation date, which-
ever is applicable. The pecuniary
marital deduction bequest is then
funded with that specific dollar
amount of property, based upon the
value of the property actually distrib-
uted as of the date of such actual
distribution to the surviving spouse.

For example, assume that a de-
cedent dies in 1987 with a $1,000,000
estate. Assume further that such de-
cedent has a will with a pecuniary
marital dedu("lion formula bequest,

leaving the maximum marital deduc-
tion lo the surviving spouse, but also
utilizing'a nonmarital trust for the
unified credit. Since the unified
credit available to a decedent who
dies in 1987 will be $600,000,3 the
marital deduction bequest will be the
specific dollar amount of $400,000
($1,000,000 -$600,000). Regardless of
whether the assets of the estate ap-
preciate or depreciate from the date
of death (or alternate valuation date)
to the date of actual distribution, the
surviving spouse will be entitled to
receive a specific dollar amount of
property equal to $400,000 at the date
or dates of actual distribution. There-
fore, if the assets of the estate appre-
ciate to $1,300,000 as of the date of
actual distribution to the surviving
spouse, the surviving spouse will only
be entitled to $400,000 worth of
property pursuant to the pecuniary
marital bequest. The entire balance
of the estate"s assets ($900,000) will
be placed in the non marital trust.
Thus, the surviving spouse will
receive a proportionately smaller
amount than the nonmarital trust will
receive, with the non marital trust re-
ceiving the entire benefit of the ap-
preciation in the assets from the date
of death to the date of distribution.

Recognize long-term capital gain
Additionally, to the extent that

assets which have appreciated are
distributed to the surviving spouse in
satisfaction of $400,000 pecuniary
marital bequest. the estate of the de-
cedent must recognize long-term
capital gain equal to the amount of
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such appreciation as of the distribu-
tion date.4

If, in the example, the decedent's
will had provided for a fractional
marital deduction formula bequest,
the surviving spouse would share
proportionately in all of the
appreciation and depreciation in all
of the estate assets from the date of
death to the date of distribution. Fur-
thermore, there would be no capital
gain or loss recognized on the actual
funding of the marital bequest to the
surviving spouse.s The surviving
spouse would be entitled to receive a
fractionaJ amount of the value of all
assets on each date that a distribu-
tion is made. In the example given,
such fractional interest would be ap-
proximately equal to 40 percent. This
fraction is determined by dividing
the surviving spouse's date of death
marital bequest value of $400,000 by
the date of death value of all of the
estate's assets of $1,000,000 ($400,000
divided by $1,000,000 = 40 percent).

Each time a distribution is made
actuaUy to fund the fractional mari-
tal bequest to the surviving spouse,
the assets of the estate would
have to be revalued, and the sur-
viving spouse would be entitled to 40
percent of the value of such assets on
each date a discribution occurs.
Therefore, if the assets appreciate
from $1.000,000 on the date of death
to $1,300,000 on the date of distribu-
tion, the surviving: spouse would be
entitled to a distribution in satisfac-
tion of the fractional marital bequest
equal to $520,000 (40 percent x
$1,300,000), as opposed to the situa-
tion involving the pecuniary bequest,
where the surviving spouse was only
entitled to $400,000.

Although the funding of this
marital bequest results in no capital-
gain re(.'ognition to the decedent's
estate, the potential drawback of the
use of the fractional bequest in this
situation is that the surviving spouse's
taxable estate includes $520,000 from
the deceased spouse's estate,
whereas, if the pecuniary bequest is



used, the surviving spouse's taxable
estate would only have included
$400,000 from the deceased spouse's
estate.

Whichever form of describing the
marital bequest formula is used, it is
most important for the practitioner
to describe, with clarity, whether the
pecuniary or fractional share formula
is intended. Where it is not clear as to
whether a pecuniary bequest or frac-
tional bequest is intended, the per-
sonal representative and attorney for
the estate can be caught in a most
difficult situation. If the value of the
estate's assets significantly appre-
ciates or depreciates during the
period of administration, there may
be inherent conflicts between the
surviving spouse and other benefi-
ciaries, depending upon whether the
clause is interpreted to be pecuniary
or fractional.

Internal Revenue Service audit

The interpretation of the marital
bequest formula clause is also likely
to arise in dealing with the Internal
Revenue Service on the audit of the
estate of either the first or the second
spouse to die. The amount which is to
pass to the surviving spouse will de-
pend upon whether the clause is
pecuniary or fractional. Generally,
where the assets have appreciated in
value from the date of death to the
date of distribution, the Internal
Revenue Service will benefit if the
clause is construed to be fractional, as
the surviving spouse will then be
entitled to a larger amount, and upon
such surviving spouse's subsequent
death, the Internal Revenue Service
will thus collect a greater tax.

Alternatively, if the assets have de-
preciated in value from the date of
death to the date of distribution, the
Internal Revenue Service will do
better if the dause is construed to be
pecuniary. If so construed, the date
of death specific dollar amount must
be distributed to the surviving
spouse, regardless of any deprecia-
tion in value of the assets. The
Internal Revenue Service will thus
again collect a larger tax on the sub-
sequent death of the surviving
spouse.

The issue of whether a particular
clause is interpreted to be a pecuniary
or fractional type of marital bequest
formula is to be based upon a factual
interpretation of the governing
instrument and of the testator's
intent.6 Thus, the issue becomes a
matter of state law, as opposed to an

\

interpretation of federal tax law, and
the Internal Revenue Service, as well
as the courts, will look to such state
law for guidance in interpreting any
such clause.7

Florida case law
Florida case law is largely unde-

veloped with respect to the interpre-
tation of a marital bequest clause as
being pecuniary or fractional. In
King v. Citizens and Southern Na-
tional Bank of Atlanta, Georgia,s the
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Third DCA construed the following
clause:

I devise and bequeath unto my beloved wife,
fifty (~) percentum of the assetsof my estate
remaining after payment of administrationex-
penses, funeral expense~. and claims against
my ~state, before deduction of estate or
inheritance taxes. It is my intention in the
instant paragraph to deviseand bequeath unto
my said wife fifty (~) percentum of my
adjusted gross estate as the same isdefined for
Federal Estate Tax purposes.

As the value of the assets substan-
tially changed from the date of death
to the date of distribution to the sur-
viving spouse, the issue was whether
the surviving spouse was entitled to
share in the appreciation and re-
quired to share in the depreciation of
the estate assets. The bequest was in-

terpreted to be a pecuniary bequest,
even though the bequest was ex-
pressed as a percentage of the
adjusted gross estate, and the sur-
viving spouse was, thus, not entitled
to share in the appreciation of the
assets subsequent to the date of
death.

In the Estate of Rose v. First
National Bank of Miami,9 the Third
DCA again ruled, in a very short
opinion, that a marital bequest of
"one-half (112) of my adjusted gross
estate" was a pecuniary bequest as
opposed to a fractional bequest,
citing King as precedent.

In the Estate of Freedman v.
Kramer,lo the Third DCA ruled,
again without a substantial opinion
that, based upon New York law (as
the will was to be construed in ac-
cordance with New York law), the
following provision was a fractional
bequest:
I direct that there shall be set aside for my
wife's benefit so much, if any, of my estate as
shall bl' required, when added to (1) the ;um
of $50,000and (2) the value of all items in my
taxable gross estate that shall have passed to
her otherwise than under this Will and shall
qualify for the marital deduction allowable in
determining the Federal Estate Tax of my
gross estate, to equal in value the maximum
marital deduction allowable in determining
the Federal Estate Tax of my gross estate. In
setting apart such portion of my estate for the
benefit of my wife, there shall not be included
therein any property, or the proceeds of any
property, which would not qualify for such
marital deduction and all values used in
computation shallbe those finallydetermined
in the Federal Estate Tax procl'edings.

Thus, Florida case law is far from
conclusive as to which interpreta-
tion Florida courts will make on
marital deduction formula clauses
which do not clearly state whether
they are pecuniary or fractional. The
decision, however, is to be based
upon what the intent of the testator
was. II Other states' courts have had
greater opportunity to construe such
clauses. 12

The State of Florida has fulfilled
the requirement of Rev. Proc. 64-19,
by providing in §733.81O(2), that the
marital bequest is to be interpreted to
require a distribution of assets which
are fairly representative of the appre-
ciation or depreciation in estate
assets from the date of death to the
date of distribution. This means that
unless the governing instrument
specifically provides otherwise, an
ambiguous will or trust in Florida
will be interpreted, pursuant to
§733.81O(2) to be a fractional
bequest, with the surviving spouse
entitled to share in the appreciation,
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or required to share in the deprecia-
tion of the assets from the date of
death to the date or dates of distribu-
tion. Although the statute will pro-
tect Florida residents from the scope
of Rev-Proc. 64-19, and save the
marital deduction for the estate, the
statute may result in unanticipated
consequences where the assets sig-
nificantly appreciate or depreciate
from the date of death to the date of
distribution.

The Florida Statutes, however, do
appear to provide some guidance in
the construction of such clauses.
Specifically, F.S. §733.81O(2)13pro-
vides as follows:
When the Personal Representative, Trustee or
other Fiduciary under a Will or Trust instru.
ment is required to, or has an option to, satisfy
a devise or transfer in Trust to or for the
benefit of the surviving spouse, with assets of
the estate or Trust in kind, at values as finally
determined for Federal Estate Tax purposes,
the Personal Representative, Trustee, or other
Fiduciary shall satisfy the devise or transfer in
Trust by distribution of assets, including cash,
fairly representative of the appreciated or de-
preciated value of all property available for
distribution in satisfaction of the devise or
transfer in Trust, taking into consideration any
gains and losses realized from the sale, prior to
distribution of marital interest, of any
property not specifically, generally, or
demonstratively devised, unless the Will or
Trust instrument otherwise provides.

It would appear as though F.S.
§733.810(2) was adopted for
purposes of protecting Florida resi-
dents from the pitfalls and traps re-
sulting from the issuance of Internal
Revenue Procedure 64-19 by the
Internal Revenue Service in 1964...
Rev. Provo 64-19 basically states that
when a pecuniary bequest is in-
volved, and the personal representa-
tive has authority to distribute assets
in kind, either the governing instru-
ment or applicable local law must re-
quire that assets distributed in satis-
faction of such bequest be fairly
representative of the appreciation or
depreciation of all of the assets of the
estate. Alternatively, the Revenue
procedure provides that either the
governing instrument or applicable
local law must require that such
marital bequest be funded with
assets valued "as of the date of
distribution. "

F.S. §733.810(3)15 may provide an
escape from the interpretation of the
clause as a fractional marital deduc-
tion bequest under §i33.810(2), if all
beneficiaries under the governing
instrument so agree. Accordingly,
the section states that:
With the l'onsent of all bent'fil"iaries affected. a
Personal Representative or a Trustet. is
authorized to distribute any distributable

assets, non-pro rata among the beneficiaries
entitled thereto.

This statute may be interpreted to
mean that if all beneficiaries con-
sent, the governing instrument can be
treated as a pecuniary marital deduc-
tion bequest, notwithstanding the re-
quirements of F.S. §733.81O(2). At
the time of this article, there have
been no cases interpreting the inter-
relationship of F.S. §§733.81O(2)and
733.810(3).

Depending upon whether the
clause is interpreted to be pecuniary
or fractional, the effects of the
marital bequest formula clause under
a will or trust can thus be totally un-
anticipated, and sometimes very
costly. Florida case law, to date, is far
from exhaustive on the subject. How-
ever, the Florida Statutes tend to
require an interpretation as frac-
tional where the clause is ambiguous,
with a possible escape to the
pecuniary interpretation if all bene-
ficiaries consent. Accordingly, in
order to avoid the potential pitfalls, it
is most important for practitioners to
describe marital bequest formula
clauses with clarity. 0
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