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A Postmortem
Estate Planning

Checklist
(PART2)

Edwerd S. Schlesinger

The following
checklist of over 500
possible tasks should
guide the practitioner
through probate, tax
planning, and other

areas of postmortem
estate administration.

P ART1of "A Postmortem Estate
Planning Checklist," which ap-

peared in the March 1984 issue of
The Practical Lawyer, discussed the

topics of initial steps, probate, ad-
ministration,and estatetaxes.Part 2
of the checklist, presented below,
coversincome,gift, and generation-
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skipping taxes, insurance, employee
benefits, business interests, fiduciary
relations, and distribution.

v. INCOMETAX
5.01 Obtaincopiesof the decedent's
income tax returns for the last five
years, review them, and ascertain
whether any ispresentlybeing audited.
5.02 Secure an extension of time, if
required, to fIle the decedent's final
return.
5.03 After reviewing the decedent's
returns for all open years, consider
whether to file amended returns,
claims for refund, and requests for
prompt audit.
5.04 Request information from the
beneficiaries about their personal in-
come tax brackets and social security
numbers.
S.OS Apply for a taxpayer iden-
tification number for the estate, for
each trust created under the will, and
for any previously created revocable
trust.
5.06 Consider whether the executor
should disaff1I1tl any joint income
tax return filed by the surviving
spouse before the executor was ap-
pointed.
5.07 Determine the allocation of
any income tax refund attributable
to joint returns fIled by the decedent
and the surviving spouse.
5.08 Advise the surviving spouse of
the desirability of realizing capital
gains in the year of death to offset
the decedent's unused capital losses
realized before death.

5.09 Recommend that the Surviving
spouse realize capital losses in the
year of death to offset capital &aiDs
realized by the decedent before death
and to use the decedent's capitallass
carryover.
5.10 Advise the surviving sPOuseto
accelerate the receipt of income in
the year of death to use the dece-
dent's net operating loss and excess
charitable deduction carryovers.
5.11 Consider whether the Surviving
spouse should accelerate income in
the year of death if there are no
minor children, so that the SPOuse
will not be able to fIlea joint income
tax return in the following Year.
S.U Consider whether the surviving
spouse should amend the decedent's
joint declaration of estimated taxes
due.

5.13 Recommend whether the ex-
ecutor should fIle a joint incometax
return with the surviving SPOuse.
5.14 Advise the surviving spouse
that his or her remarriage beforethe
end of the taxable year would pre-
vent filing a joint return with the
decedent for the year of death.
5.15 Determine whether to advise
the surviving spouse to obtain inde-
pendent advice about filing a joint
return with the executor.
5.16 Consider which fiscal year
should be adopted for the estate,any
testamentary trusts, and any previ-
ously created revocable trust.
5.17 Recommend the immediatesale
or distribution of municipalbondsin
the estate, if it is planned to deduct
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administration expenses on the es-
tate's income tax return, to avoid the
loss of a pro rata portion of those ex-
penses.
5.18 Determine whether to plan on
paying the estate's income tax in
quarterly installments, rather than
annually.
5.19 Make certain that the dece-
dent's debts and other obligations to
relatives and friends are satisfied be-
fore the expiration of the nonclaim
period, to avoid the estate realizing
income from the forgiveness of in-
debtedness.
5.20 Identify all expenditures, in-
cluding bills for predeath legal ser-
vices, that will be deductible as debts
on the estate tax return and as ex-
penses on the estate's income tax
return.
5.21 Consider realizing capital gains
in the estate by sales or by satisfying
a pecuniary legacy with appreciated
assets to utilize the estate as a
separate income tax payor, if all of
the distributable net income is tax-
able to the beneficiaries.
5.22 Recommend whether to redeem
Series E and EE savings bonds, and
suggest the timing of redemptions,
considering that reporting all income
on the decedent's fmal income tax
return will generate an estate tax
deduction for the resulting income
tax liability.
5.23 Inform the executor and sur-
viving joint owners of the election to
currently report interest on Series E
and EE savings bonds.

--

5.24 Advise any beneficiary with a
power to withdraw assets from a
trust of the power's adverse income
tax consequences and suggest dis-
claiming it.
5.2S Recommend against the sale of
the family residence until the surviv-
ing spouse attains age 55, to preserve
the $125,000 capital gain exclusion
to which the surviving spouse will
then be entitled.
5.26 Advise the executor to exercise
the section 121 election to exclude
the first $125,000 of gain on the sale
of a residence if the decedent had
contracted to sell it, but the executor
completed the sale.
5.27 Consider whether any recipient
of assets from the decedent should
wholly or partially disclaim those
assets to minimize the recipient's
own income tax, after determining
the ultimate disposition of the
disclaimed assets.
5.28 Advise anyone who transferred
appreciated assets to the decedent
within one year of death and who
will inherit them back to disclaim
those assets and permit them to pass
to someone else who will not be
denied a stepped-up basis by section
1014(e).
5.29 File IRS Form 1310 with the
decedent's final income tax return, if
any refund is due.
5.30 Advise the executor of the need
to waive the right to claim adminis-
tration expenses on the estate tax
return if they are being claimed on
the income tax return.
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VI. GIFT TAX
6.01 Obtain copies of all gift tax
returns the decedent rIled during life--
time and ascertain whether any is
currently being audited.
6.02 Secure an extension of time, if
required, to rIle the decedent's fmal
return.
6.03 After reviewing the decedent's
returns for all open years, consider
whether to file amended returns,
claims for refund, and requests for a
prompt audit.
6.04 Consider whether the executor
should ratify or disafflI1Il any gift
tax return rIled on the decedent's
behalf during lifetime.
6.05 Ascertain whether the executor
should join with the surviving spouse
or the spouse's executor in electing
to treat gifts made by the spouse as
having been made one--half by the
decedent.
6.06 Determine whether to advise
the surviving spouse to obtain inde-
pendent advice as to joining with the
executor in treating one-half of the
decedent's gifts as having been made
by the spouse.
6.07 Consider whether the executor
is obligated to rIlegift tax returns for
any periods prior to death for which
returns have not been rIled.
6.08 Ascertain whether the decedent
paid gift tax on any gifts made be--
fore 1977 that are includible in the
gross estate.
6.09 Advise recipients of all gifts
from the decedent of their own po-
tentialliability to pay the gift tax im-
posed on their gifts.

- ---
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6.10 Consider whether any recipient
of assets from the decedent should
wholly or partially disclaim those as-
sets to minimize the recipient's own
gift taxes, after determining the ulti-
mate disposition of the disclaimed
assets.
6.11 Recommend whether anyone
who receiveda gift from the decedent
within the past nine months should
wholly or partially disclaim that gift
to increase the number of donees and
the number of present interest exclu-
sions available to the decedent, after
determining the ultimate disposition
of the disclaimed assets.
6.12 Advise the surviving spouse to
disclaim all beneficial powers and
powers of appointment over any
trust into which the spouse's dis-
claimer causes assets to pass, to
make sure there is a qualified dis-
claimer, not a gift.

VB. GENERATION-SKIPPING
TAX
7.01 Determine whether a genera-
tion-skipping transfer will occur at
the decedent's death or within nine
months thereafter, if the estate is not
otherwise entitled to an unlimited
marital deduction.
7.02 Consider the current and fu-
ture generation-skipping tax conse--
quences of the valuation of assets in
the estate.
7.03 Estimate the current and future
generation-skippingtax effect of elect-
ing to value the estate on the alter-
nate valuation date.
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7.04 Consider the current and fu-
ture generation-skipping tax impact
of distributing assets prior to the six-
month alternate valuation date.
7.05 Determine whether the reduc-
tion in current and future generation-
skipping tax justifies making the spe-
cial use election under section 2032A.
7.06 Estimate the impact on cur-
rent and future generation-skipping
taxes of electing to deduct the ad-
ministration expenses on the estate's
income tax return or on the estate
tax return.
7.07 Determine the effect on current
and future generation-skipping taxes
of deducting medical expenses on the
estate tax return or the decedent's
fmal income tax return.
7.08 Advise what the current and
future generation-skipping tax con-
sequences will be of electing to
deduct state and foreign death taxes
pursuant to section 2053(d).
7.09 Determine whether any nomi-
nated fiduciary in a generation
younger than the decedent should de-
cline to qualify, to avoid creating a
generation-skipping trust.
7.10 Estimate the current and future
generation-skipping tax consequences
of electing to deduct casualty losses
against the estate tax rather than
against the income tax.
7.11 Estimate the current and future
generation-skipping tax reduction
obtained by the decedent's executor
taking commissions.
7.12 Consider the current and fu-
ture generation-skipping tax conse-

quences of the surviving spouse's
election against the decedent's will.
7.13 Compute the current and fu-
ture generation-skipping tax costs of
electing to take the proceeds of quali-
fied death benefits in a single sum.
7.14 Advise family members to
wholly or partially disclaim assets to
minimize the generation-skipping
tax, or to eliminate it, after deter-
mining the ultimate disposition of
the disclaimed assets.
7.15 If the $250,000 grandchildren's
exclusion from generation-skipping
tax is being used, calculate an prior
transfers to those grandchildren.
7.16 Determine whether there can,
and should, be a section 303 redemp-
tion to provide funds with which to
pay the generation-skipping tax.
7.17 Determine whether the dece-
dent received any assets from any
prior decedent within the past 10
years or from any subsequent dece-
dent within the following two years
that will reduce the generation-skip-
ping tax by the credit for transfers
previously taxed.
7.18 Consider the current and fu-
ture generation-skipping tax savings
on generation-skipping transfers of
which the decedent is the deemed
transferor, if the qualified termin-
able interest election is made.
7.19 Attempt to project the genera-
tion-skipping tax costs on genera-
tion-skipping transfers of which the
surviving spouse will be the deemed
transferor, if the qualified termin-
able interest election is made.
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VID. INSURANCE
8.01 Locate all policies and cer-
tificates insuring the decedent's life,
including those that appear to have
lapsed.
8.02 File proofs of the ages of the
decedent and beneficiaries with all
insurance companies, to facilitate
the payment of proceeds.
8.03 Ascertain all relevant informa-
tion about all of the insurance poli-
cies on the decedent's life.
8.04 Review the payment provisions
and beneficiary designations of all
policies on the decedent's life.
8.05 Prepare a copy of each in-
surance policy on the decedent's life,
including the application, before
submitting it for payment.
8.06 Advise the decedent's family
members to replace medical and hos-
pitalization insurance coverage that
was issued to the decedent and ended
upon his death.
8.07 Consider repaying outstanding
policy loans, if permitted, to main-
tain the maximum amount under the
settlement option, if that is desired.
8.08 Recommend that any overdue
premium on each policy on the dece-
dent's life be paid immediately.
8.09 Review the conditional premi-
um receipt for any recently purchased
insurance policy on the decedent's
life.
8.10 Make timely proofs of claim
for waiverof premiumand disability
incomebenefits.
8.11 Be certain that information
furnished in claiminggroup insur-
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ance proceeds accords with the facts
applicable to the decedent.
8.12 Consider delaying the submis-
sion of a claim for insurance pro-
ceeds on policies issued fewer than
two years before the decedent's
death, to permit the incontestable
period to run.
8.13 Analyze all existing insurance
policies affecting the decedent to de-
termine whether any of the life or
medical coverage provides payment
for funeral expenses.
8.14 Determine whether the dece-
dent attempted to change the benefi-
ciary of any insurance policy, with-
out apparent success.
8.15 Consider whether sufficient
facts exist to prove that the named
beneficiary of a policy on the dece-
dent's life holds the policy proceeds
under a resulting or constructive
trust for the benefit of the estate or
someone else.
8.16 Examine all circumstanc~ of
the decedent's death to ascertain
whether accidental death benefits
may be payable.
8.17 Determine whether each in-
surance policy on the decedent's life
will pay interest on the death pro-
ceeds from the date of death and
elect settlement options on those that
will not.
8.18 Review each separation agree-
ment and divorce decree involving
the decedent and any former spouse
to determine whether the surviving
spouse is entitled to retain insurance
policy proceeds paid to the surviving
spouse.
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8.19 Make certain that the benefi-
ciary provisions of the decedent's in-
surance policies comply with all re-
quirements of any applicable ante-
nuptial, postnuptial, or separation
agreement or divorce decree.
8.20 Determine whether the dece-
dent is entitled to insurance proceeds
under an antenuptial, postnuptial,
or separation agreement, or divorce
decree and whether the estate suc-
ceeds to that right.
8.21 Obtain and complete proofs of
claim on aU life insurance coverage
on the decedent's life.
8.22 Determine the ownership of
those life insurance policies that ap-
pear to be owned by a partnership in
which the decedent was a partner or
a corporation in which the decedent
was a stockholder.
8.23 Review the decedent's check
records for the past three years to
locate any unexplained payment to
an insurance company that might in-
dicate the existence of additional in-
surance policies.
8.24 Change the beneficiary on all
policies, payable to the decedent, in-
suring the lives of others.
8.25 Determine any community
property interest that may exist in in-
surance on the lives of the decedent
and the surviving spouse.
8.26 Ascertain whether the decedent
had any community property inter-
est that may now be recovered, in the
proceeds of an insurance policy on a
predeceased spouse, that was pay-
able to a third person.

8.27 Request each insurance com-
pany to furnish a Form 712 showing
the value of each policy on the dece-
dent's life.
8.28 Consider bringing an action
against the decedent's former em-
ployer if no notice was given of the
right to convert the decedent's group
life insurance.
8.29 Attempt to establish the in-
surance company's failure to furnish
the insured and all assignees with a
statutorily required notice of lapse
for any lapsed policy on the dece-
dent's life.
8.30 Advise bringing an action
against any lender that violated its
agreement with the decedent to pro-
vide or maintain creditor life in-
surance.
8.31 Determine if the owner of any
policy on the decedent's life lacked
an insurable interest at the policy's
inception, so that the estate may
recover that policy's proceeds from
the beneficiary.
8.32 Review descriptive literature
concerning the decedent's life insur-
ance policies to determine whether
the literature is more beneficial than
the policy or certificate.
8.33 Determine if any beneficiary
may wholly or partially disclaim in-
surance proceeds on the decedent's
life after determining the ultimate
disposition of the disclaimed pro-
ceeds, but consider whether the
disclaimed proceeds will pass to the
decedent's estate, thereby increasing
estate taxes.
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8.34 Submit necessary claim forms
to commercial carriers and Medicare
to obtain reimbursement for medical
expenses incurred during the dece-
dent's life.
8.35 Advise insurance beneficiaries
of the deductibility of interest on
policy loans that is retained by the
insurance company.
8.36 Evaluate whether insurance
coverage on the surviving spouse,
other family members, or business
associates that was intended to pro-
tect the decedent should remain in
force or be disposed of.
8.37 Consider whether insurance
should be acquired on the surviving
spouse's life to provide liquid assets
at the spouse's subsequent death.
8.38 Determine what disposition
should be made of each insurance
policy owned by the decedent insur-
ing someone else.
8.39 Obtain a Treasury Form 712
from each insurance cOmpany issu-
ing any policy owned by the dece-
dent on the life of anyone else, to
establish the policy's value.
8.40 Consider increasing title in-
surance policies insuring estate-
owned real estate to reflect current
fair market value.
8.41 Evaluate existing general in-
surance coverage, making certain
that the coverage protects co-owners
and others having an insurable in-
terest and that it insures assets for
replacement value, rather than mar-
ket value.
8.42 Offer to sell unexpired casualty

policies to the recipients of specifi-
cally bequeathed property, at the
short rate value of those policies, if
they have not been specifically be-
queathed with the property.
8.43 Determine whether to maintain
existing general insurance policies in
force, increase their coverage, or ter-
minate them for a short rate premium
refund.
8.44 Obtain special insurance cov-
erage on any realty owned by the de-
cedent that will no longer be occu-
pied by anyone.
8.45 Consider whether the estate is
entitled to receivea share of the pro-
ceedsof insurance on property, owned
jointly by the decedent and another,
that was destroyed or damaged be-
fore the decedent's death.
8.46 Examine the decedent's mal-
practice coverage, and arrange to
continue it in force for as long as ap-
pears necessary.
8.47 Ascertain whether the estate is
entitled to a refund or other con-
tinued payments under any commer-
cial annuity contract in which the
decedent had an interest.
8.48 Determine any potentialliabili-
ty of the decedent's insurance agent
for inadequate life, health, liability,
or property insurance coverage.
8.49 Consider whether any insur-
ance company's delay in settling a
claim under any life or disability
policy insuring the decedent was so
unreasonable and vexatious as to
justify seeking punitive damages and
attorney's fees.
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IX. EMPLOYEE BENEFITS
9.01 Notify the Social Security Ad-
ministration to adjust or terminate
benefits that the decedent was receiv-
ing; claim lump sum payment and
survivors' benefits.
9.02 Determine the decedent's eligi-
bility for Veteran's Administration
benefits and claim them.
9.03 Inquire whether the estate or
the surviving spouse will receive a
previously forfeitable death benefit.
9.04 Ascertain whether the dece-
dent's employer is sympathetic to
making any voluntary payment to
the estate or the surviving spouse.
9.05 Determine the date when the
decedent became a participant in all
employee benefit plans and group in-
surance plans, to accurately calculate
all entitlements.
9.06 Review nonqualified deferred
compensation agreements to which
the decedent was a party and claim
any benefits.
9.07 Exercise all of the decedent's
employee stock options that will ex-
pire shortly after death.
9.08 Claim any disability lump sum
payments provided under employer-
sponsored insurance plans.
9.09 Determine whether the dece-
dent became entitled to any workers'
compensation benefits.
9.10 Ascertain the amounts of un-
paid salary, bonus, and vacation pay
to which the decedent was entitled at
death, and collect them.
9.11 Review qualified benefit plan
designations and elections made by
the decedent.

9.12 Analyze all descriptive litera-
ture concerning the decedent's em-
ployee benefit plans to determine
whether the literature is more bene-
ficial than the plans themselves.
9.13 Compute any contributions
made by the decedent to qualified
benefit plans.
9.14 Determine the decedent's eligi-
bility for payments under qualified
benefit plans.
9.15 Consider whether the benefi-
ciary should elect to withdraw a
lump sum payment from a qualified
benefit plan.
9.16 Advise the surviving spouse on
the availability of rolling over a lump
sum distribution from a qualified
benefit plan to an Individual Retire-
ment Account or into another quali-
fied plan.
9.17 If a lump sum is to be taken
from a qualified benefit plan, advise
the recipient on the desirability of
waiving the right to use the 10-year
averaging method of computation
authorized by section 2039(t)(2).
9.18 Consider the effect on the
marital deduction of electing to in-
clude qualified plan death benefits in
the gross estate.
9.19 Determine whether it is pos-
sible to repay any loan that may have
been made against the decedent's in-
terest in a qualified benefit plan to
retain maximum benefits, and ascer-
tain the source of funds to repay that
loan.
9.20 Ascertain whether any benefi-
ciary of qualified plan benefits may

..,... -.
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disclaim them, but make sure that
disclaimed benefits will not become
payable to the decedent's estate.

x. BUSINESS INTERESTS
10.01 Make cash available for em-
ployee salaries and other current ex-
penses needed for continued opera-
tion of the decedent's sole proprietor-
ship or wholly owned corporation.
10.02 Advise the executor whether
authority exists, or can be obtained,
to continue to operate the decedent's
sole proprietorship.
10.03 Arrange for the temporary
management of the decedent's sole
proprietorship or wholly owned cor-
poration.
10.04 Dispose of the decedent's pro-
fessional or business records consis-
tent with protecting their value and
any privilege that may exist.
10.05 Consider incorporating a sole
proprietorship or transferring it to
family members to avoid the execu-
tor operating it.
10.06 Evaluate the sale or immedi-
ate liquidation of the decedent's sole
proprietorship or wholly owned cor-
poration.
10.07 Obtain a license, if required,
for a family member or trusted em-
ployee to continue to operate the de-
cedent's business.
10.08 Review and determine the va-
lidity of any buy-sell agreement gov-
erning any business in which the de-
cedent owned an interest.
10.09 Prepare a new buy-sell agree-
ment if none exists or if the existing

-
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one has been nullified by informal
acts of the parties that constitute a
waiver of its provisions.
10.10 Evaluate whether any existing
buy-sell agreement is so onerous or
unfair that it can be set aside as un-
conscionable.
10.11 Determine if any buy-sell
agreement is unenforceable because
it creates a conflict of interest be-
tween the estate and the executor.
10.12 Obtain realistic valuations of
all interests in closely held busi-
nesses, even those that appear to be
subject to binding buy-sell agree-
ments.
10.13 Consider whether to attempt
to renegotiate any existing buy-sell
agreement.
10.14 Initiate actions necessary to
comply with any buy-sell agreement
that is going to be carried out.
10.15 Determine whether the surviv-
ing business owners have fully com-
plied with aUof the provisions of the
buy-sell agreement.
10.16 Determine whether an oral
buy-sell agreement existed concern-
ing the decedent's business interest,
which can be enforced as a construc-
tive trust.
10.17 Make arrangements to retain
the decedent's closely held business
interest that is to be kept for the
family.
10.18 Ascertain whether any agree-
ment exists that will continue paying
the decedent's salary to surviving
family members or the estate.
10.19 Consider recapitalizing a cor-
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poration in which the decedent owned
an interest to convert the estate's
common stock into preferred stock.
10.20 Evaluate the possibility of
having a publicly held corporation
acquire the decedent's closely held
business.
10.21 Assess the desirability of be-
ginning a public offering of stock, or
discontinuing an offering that has
begun, in a corporation in which the
decedent held an interest.
10.22 Change any pending registra-
tion statement affecting any stock in
a corporation in which the decedent
was a key employee.
10.23 Arrange to deliver shares of
stock the decedent was selling under
a pending registration statement.
10.24 Obtain releases and indem-
nifications from liability for all cor-
porate directorships that the dece-
dent occupied.
10.25 Evaluate whether the executor
can or should revoke a Subchapter S
election in any corporation in which
the decedent held stock.
10.26 Advise the surviving spouse
whether to consent to treating the
marital deduction trust as a qualified
Subchapter S trust and advise bene-
ficiaries of other trusts whether to
consent to that election.
10.27 Determinewhether any benefi-
ciary who succeeds to the decedent's
income interest in a trust should
decline to consent to having the trust
continue to constitute a qualified
Subchapter S trust, so that an S cor-
poration ceases to qualify as such.

-

10.28 Consider disposing of Sub-
chapter S stock owned by the dece-
dent if the estate is left to a trust that
cannot elect Subchapter S treatment.
10.29 Advise whether the executor
should cause any corporation, the
stock of which is owned by the es-
tate, to elect to be taxed pursuant to
Subchapter S.
10.30 Consider whether to amend
the decedent's partnership agree-
ment to permit the estate or surviv-
ing spouse to be treated as the dece-
dent's successor.
10.31 Recommend whether the de-
cedent's surviving partners should
elect to adjust the basis of partner-
ship property.
10.32 Ascertain whether the dece-
dent had loaned money to any busi-
ness in which he held an interest,
which remains unpaid.
10.33 Attempt to obtain a release
from liability on any business loan
that the decedent personally guaran-
teed.
10.34 Consider whether the estate
would be better advised to borrow
from commercial sources to obtain
funds with which to pay estate taxes,
rather than using one of the tax
deferral provisions of the Code.
10.35 Evaluate whether it would be
more advantageous to obtain a de-
ferral of estate tax pursuant to sec-
tion 6166 than to make the qualified
terminable interest election.
10.36 Calculate whether it would be
more advantageous to redeem the
decedent's stock pursuant to section

f
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303 than to make the qualified ter-
minable interest election.
10.37 Determine whether it would
be more advantageous to make the
section 2032A special use election
than to make the qualified termi-
nable interest election.
10.38 Consider whether electing to
receive the proceeds of qualified
benefit plans in a lump sum may be
detrimental to the section 2032A
special use election.
10.39 Advise a nonqualified heir to
disclaim an interest in assets that
could qualify for the section 2032A
special use election, if the disclaimed
assets would pass to a qualified heir
and permit the election to be made.
10.40 Recommend that a qualified
heir disclaim or limit a power to ap-
point assets to anyone who is not a
qualified heir to entitle the estate to
make the section 2032A special use
election.
10.41 Determine whether assets that
qualify for the section 2032A special
use election can be allocated to the
credit shelter trust to shelter from tax
in the surviving spouse's estate the
difference between those assets' fair
market value and their section
2032A value.
10.42 Attempt to project whether
the surviving spouse's estate will
meet the requirements of sections
303 and 6166 if the qualified ter-
minable interest election is made.
10.43 Determine whether the use of
section 6166 would be more benefi-
cial to the estate than using estate tax
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discount bonds to pay estate taxes.
10.44 Consider any effect on the es-
tate's qualification under sections
303 and 6166 of electing to deduct
administration expenses on the in-
come tax return or the estate tax
return.
10.45 Determine the effect of elect-
ing the alternate valuation date on
the estate's qualification under sec-
tions 303 and 6166.
10.46 Consider the effect on the
estate's qualification under sections
303 and 6166 of electing to receive
proceeds of qualified benefit plans in
a lump sum.
10.47 Consider whether making the
section 2032A election will assist the
estate in meeting the requirements of
sections 303 and 6166.
10.48 Advise the executor of the ef-
fect of a waiver of commissions on
the estate's qualification under sec-
tions 303 and 6166.
10.49 Evaluate the effect of the sur-
viving spouse's disclaimer or election
against the will on the estate's quali-
fication under section 303.
10.50 Recommend whether the sur-
viving spouse should wholly or par-
tially disclaim shares of stock in a
corporation that qualifies for a sec-
tion 303 redemption, so that those
shares will not qualify for the marital
deduction and can therefore be re-
deemed without dividend taxation.
10.51 Examine the provisions of the
will and applicable law relating to
the payment of death taxes on each
of the decedent's business interests.
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10.52. Determine whether the execu-
tor's duties toward a business inter-
est in the estate justify seeking addi-
tional compensation for the executor.

XI. FIDUCIARY RELATIONS
11.01 Secure the appointment of a
successor custodian under the Uni-
form Gifts to Minors Act if the dece-
dent was acting in that capacity.
11.02. Ascertain the sources of prop-
erty held by the decedent as custo-
dian under the Uniform Gifts to
Minors Act.
11.03 Determine whether the execu-
tor should wholly or partially dis-
claim any interest or power of ap-
pointment in trusts or other estates
that the decedent recently received,
after determining the ultimate dispo-
sition of the disclaimed assets.
1UN Consider waiving the dece-
dent's status as a creditor of another
estate, of which the decedent was
also a beneficiary, to obtain the
credit for transfers previously taxed.
11.05 Consult with the fiduciary of
any other estate or trust in which the
decedent had an interest to integrate
its fiscal year with the estate's fIScal
year.
11.06 Advise whether the executor
should elect against, or contest the
will of, a prior decedent.
11.07 Recommend that the executor
exercise all options to acquire prop-
erty given to the decedent under the
will of any prior decedent.
11.08 Advise surviving family mem-
bers to amend or revoke revocable

trusts under which the decedent had
a contingent interest.
11.09 Make sure that all income, to
which the decedent was entitled dur-
ing his lifetime as an income benefi-
ciary of any trust, was paid.
11.10 Determine the availability of
the tax deferral provisions of section
6163, if the estate contains any non-
possessory reversion or remainder
interest in any trust.
11.11 Evaluate whether obtaining a
deferral of estate tax pursuant t~ sec-
tion 6163 would be more advanta-
geous than making the qualified ter-
minable interest election.
11.12. Consider whether the will ef-
fectively revoked any inter vivos
trust created by the decedent.
11.13 Review all irrevocable trusts
created by the decedent, to make
sure that the income was properly
taxable to the trust or to someone
other than the decedent.
11.14 Analyze all irrevocable trusts
the decedent created to determine
whether any reversion was adver-
tently or inadvertently retained and
consider selling it to establish its
value.
11.15 Advise the trustee of any trust
to which the decedent transferred
assets within the past two years of
the present ability to sell those assets
regardless of section 644.
11.16 Advise the trustee of any trust
of which the decedent was a benefi-
ciary whether the trust may have any
liability for the decedent's care in
any public institution or for other
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A Self-Assessment Examination
This self-assessmentexamination is based upon the various articles in
this issue. The answers will be found on page 54.

1. True or false: A defense attorney should wait until the last possible
moment before exploring plea possibilities, since the prosecutor is
most likely to make a deal at that time.

2. What material should a trial attorney include in the trial book that is
assembled before trial?

3. In January 1984, Horace Butterworth fell on a patch of ice in the
parking lot of a neighborhood supermarket. He loosened several
teeth and severely injured his knee in the fall. His knee required
surgery; two of his teeth fell out and necessitated a partial plate.
Horace's out-of-pocket medical costs are $3,500.

Horace asks you to represent him in a suit against the super-
market. SinceHorace isa man of modest means, he asks that you ac-
cept the case on a contingent fee basis wherebyyou will receiveone-
third of any recovery.

You consult a loose-leaf serviceand discover that the probability
of winning a slip-and-fall case of this type can be represented by a
factor of .25. Experiencetells you that you are likely to spend a total
of 40 hours on this case, and your normal hourly rate is $50.

Applying the basic principles of decisionscience, should you take
this case?

4. True or false: An attorney who enjoys the aggressivegive-and-take
of competition and is verbally articulate is more likelyto enjoy or be
successfulat litigation than one who lacks these qualities.

S. What is the one prerequisitebefore any criminalcasecan be disposed
of by plea?

6. True or false: No federal tort of unjust dismissal or wrongful dis-
charge has been recognized.

7. What are some of the drawbacks to using letters of reference to
judge a candidate for a position in a law firm or legal department?

8. Fill in the missingwords: It is a sad, but true, fact that
a crime is committed it is often more determinative of the final out-
come of the prosecution than crime was committed.
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9. Using the principlesof decisionscience,what is the present value of
a $25,000damages award that is likely to be handed down by a state
court three years from now, if money put in a savings account for
that length of time would earn five per cent interest?

10. In jurisdictions that permit an at-will employee to sue his employer
for unjust dismissal if the dismissalhas violated some public policy,
what evidenceof publicpolicywillthe court accept if it interprets the
term "public policy" strictly?

11. True or false: When a defendant has been charged under a multiple
count indictment, a guilty plea to the entire indictment entered
before a sympatheticjudge is often more beneficial to the defendant
than a plea to a singlelessercount that precludesjudicial discretion.

12. When should counsel consider withholding favorable evidenceon a
disputed element in a civil action?

13. Your law firm is interviewing third-year law students at a nearby
university.The f1l1Dis desperately in need of a lawyerwho desiresto
make a career of estate planning. What personality traits should you
be looking for in the students you interview?

14. Franklin Farber is a restaurant reviewerknown for his discriminating
tastes and his poison pen. Last month his newspaperreviewof a new
Italian restaurant described the pasta as "pasty," the meatballs as
having "the consistencyof chunks of Alpo," the house table wineas
"pretentious stuff, one step short of vinegar," and the establishment
as having "all the ambience of a child's jerry-built treehouse."

The restaurant's apoplecticproprietor, Lou Santini, asks your ad-
vice about suing Farber for libel. He says that his business seems to
have fallen off considerably since the reviewappeared and that his
accountant is working up the estimates of the income lost to date.

After Mr. Santini leaves your office you do some research and
discover that the probability of winningthis case is no greater than a
factor of .20. Experiencetellsyou that you are likelyto devote about
35 hours of your time to the case. Normally, you charge clients $60
per hour for your time, but Mr. Santini will only agree to a con-
tingent fee of one-third.

What is the threshold or break-even amount of damages likely to
be recovered before you should decide to take the case?

,
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governmental benefits furnished to
the decedent.
11.17 Review the exercise or nonex-
ercise of all powers of appointment
that the decedent possessed.
11.18 Consider how federal and state
death taxes are to be apportioned on
all property subject to powers of ap-
pointment held by the decedent.
11.19 Review the decedent's will to
ascertain whether it waives the es-
tate's right to reimbursement of es-
tate taxes payable on any qualified
terminable interest property that the
decedent receivedfrom a predeceased
spouse.
11.10 Arrange for the payment or
reimbursement of estate tax imposed
on any qualified terminable interest
property that the decedent received
from a predeceased spouse.
11.21 Determine the need for a judi-
cial, versus a nonjudicial, accounting
in each situation where the decedent
was acting as a fiduciary.
11.22 Ascertain and claim any com-
missions to which the decedent was
entitled for having acted in any
fiduciary capacity.
11.23 Obtain the appointment of a
successor fiduciary in any estate,
trust, or other fiduciary position in
which the decedent was acting, after
considering the generation-skipping
tax consequences.
11.24 Apply for the decedent's
discharge from personal liability for
federal income, gift, estate, and gen-
eration-skipping taxes in all estates
and tru.5tsin which the decedent had
been acting as a fiduciary.
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11.25 Consider whether to me re-
fund claims for income tax, gift tax,
estate tax, or generation-skipping tax
returns for all fiduciary relationships
in which the decedent was acting for
all fiscal years on which the statute
of limitations has not yet run.
11.26 Arrange to protect the assets
of each estate and trust of which the
decedent had been acting as sole fi-
duciary .
11.27 Consider whether any benefi-
ciary of a trust under the will, or of
any other trust, should disclaim the
power to remove the trustee and ap-
point a successor.

xu. DISTRIBUTION
U.Ol Verify that no interests in the
estate have been assignedor contract-
ed away by any beneficiary or at-
tached by any beneficiary's creditors.
U.02 Determine the enforceability
of any unsatisfied charitable pledge
the decedent made.
U.03 Advise the executor of the
personal liability imposed by 31
U.S.C. section 192 on a fiduciary
who distributes assets to others
before satisfying all debts due to the
United States.
U.04 Determine whether bequests
of particularly identified income-pro-
ducing assets are general or specific.
U.05 Calculate whether the assets
available for distribution will be ade-
quate to meet all anticipated debts,
taxes, expenses, and bequests and, if
not, determine the order in which the
bequests will abate.
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12.06 Ascertain whether any gifts
made by the decedent during lifetime
are to be treated as advancements.
12.07 Consider whether any testa-
mentary provision for a beneficiary
to whom the decedent was obligated
is intended to satisfy that obligation
or is in addition to that obligation.
12.08 Determine whether any spec-
ifically bequeathed property has
been adeemed and whether the lega-
tee is entitled to the proceeds of
ademption.
12.09 Pay over all amounts to which
the surviving spouse is entitled under
local law, including allowance, ex-
empt property, and similar payments.
12.10 Determine whether local law
requires the spouse's electiveor statu-
tory share to be reduced by its share
of federal and state death taxes.
12.11 Ascertain what transfers the
decedent made during lifetime that
state law will treat as illusory or as
subject to the surviving spouse's
right of election.
12.12 Advise whether to distribute
immediately assets to a terminally ill
beneficiary or to withhold distribu-
tion until the beneficiary's death.
12.13 Consider whether to satisfy
immediately a bequest made to som~
one that is conditioned on the legatee
being alive at the time of distribution.
12.14 Determine whether the cod~
positor of a joint bank account with
the decedent is entitled to all of the
proceeds on deposit and, if so, d~
liver those funds after providing
against apportioned death taxes.

12.15 Arrange to transfer all other
jointly owned assets to the surviving
joint owner after assuring required
contribution to death taxes.
12.16 Deliver to the named ben~
ficiary all United States Savings
Bonds that are jointly owned or
payable on death after providing
against apportioned death taxes.
12.17 Determine whether any assets
held jointly by the decedent and
another were severed before death,
so that the decedent's share does not
pass to the other person.
12.18 Determine whether to satisfy
all general legacies as soon as possi-
ble after the expiration of the non-
claim period or to delay and pay the
beneficiaries interest.
12.19 Consider whether the distri-
bution of any legacy to a class of
beneficiaries is to be made per stirpes
or per capita.
12.20 Ascertain whether any class of
beneficiaries includes individuals
who are adopted or illegitimate and
determine whether the will or applic-
able law includes them.
12.21 Determine whether all funds
in Totten trusts created by the dece-
dent can be delivered to the benefi-
ciaries of those trusts, after pro-
viding against apportioned death
taxes, or whether the executor must
wholly or partially revoke any Totten
trust for estate needs.
12.22 Determine the validity under
local law of any attempt by the d~
dent to transfer assets by means of a
"payable on death" designation.

I
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12.23 Deliver specifically bequeathed
personal property to the legatees
named in the will, as soon as possible
after probate.
12.24 Arrange with the legatees of
tangible personal property the meth-
od of paying both the expenses of
shipping the assets to them and the
apportioned death taxes, unless spe-
cifically provided in the will.
12.25 Determine whether an ex-
ecutor's deed must be prepared to
evidence the transfer of title of
estat~owned real property.
12.26 Consider the income tax ef-
fects of distributing different kinds
of assets to different beneficiaries,
based upon their own income tax
brackets.
12.27 Recommend how to value
assets and satisfy a pecuniary marital
deduction or credit shelter formula
provision, including how to allocate
income earned during the period of
administration.
12.28 Advise the executor on the
capital gains tax effect of satisfying a
pecuniary marital deduction, credit
shelter formula provision, or other
pecuniary legacy with appreciated
assets.
12.29 Caution the executor against
distributing an item of income in
respect of a decedent in satisfaction
of a pecuniary marital deduction,
credit shelter formula provision, or
other pecuniary legacy.
12.30 Consider the income tax con-
sequences of distributing personal
and household effects that are not
specifically disposed of in the will.
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12.31 Recommend distributing wast-
ing assets in satisfaction of the mari-
tal deduction bequest to reduce the
spouse's ultimate estate tax liability.
12.32 Distribute to the marital d~
duction legacy any estate tax dis-
count bonds not needed to pay the
decedent's federal estate tax.
12.33 Consider selling estate assets
that have a current market value ~
low cost basis, rather than distribut-
ing them to beneficiaries, to preserve
the capital loss.
12.34 Advise the executor against
distributing assets to anyone who
previously transferred those same
assets to the decedent within one
year before death, to avoid the loss
of the post death step-up in basis
prescribed by section 1014(e).
12.35 Advise all beneficiaries who
receive assets that have been over-
valued in the decedent's estate to
defer selling those assets for five
years, to avoid the additional tax im-
posed by section 6659.
12.36 Determine whether any ad-
justment must be made among bene-.
ficiaries to compensate for making
or not making the qualified ter-
minable interest election.
12.37 Determine whether any adjust-
ment must be made among any
beneficiaries to compensate for
distribution that is not pro rata.
12.38 Calculate any adjustments r~
quired to be made to compensate for
deducting expenses on the estate tax
return rather than on the income tax
return and vice versa.
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12.39 Project the anticipated in-
come tax savings to be achieved by
funding trusts on an interim basis, to
obtain multiple income tax payers.
12.40 Consider the income tax ad-
vantages to the beneficiaries of ac-
cumulating aU income in the estate
until final distribution, rather than
making interim distributions.
12.41 Evaluate the advantages of
making discretionary distributions
of principal to carry out distribut-
able net income and of using appre-
ciated assets to do so.
12.42 Caution the executor against
making non-pro rata distributions to
residuary legatees, to avoid taxing
one beneficiary on a greater than
proportionate part of the estate's in-
come.
12.43 Determine whether any legatee
was indebted to the decedent so that
the amount of that indebtedness
should be offset against that person's
legacy.
12.44 Ascertain the identities of,
and obtain jurisdiction over, aUper-
sons interested in settlement of the
estate, including residuary legatees,
other legatees, those taking by some-
one else's disclaimer, and creditors.
12.45 Verify whether each chari-
table legatee has the legal capacity to
receive a bequest left to it in the will.
12.46 Determine whether a bequest
made to a charity that has ceased to
exist passes to its successor, lapses,
or is subject to distribution under the
cy pres doctrine.
12.47 Ascertain whether any legatee
is a minor or is under any other disa-

bility, so that the executor should
obtain a court order directing how
that person's legacy should be dis-
tributed.
12.48 Recommend whether the ex-
ecutor should render a fmal judicial
or nonjudicial accounting.
12.49 Consider whether the appoint-
ment of a guardian ad litem willbe re-
quired on the fmal accounting and
determine how best to deal with this.
12.50 Determine whether to ter-
minate the estate at the end of its fis-
cal year, at the beginning, or at some
other time, considering whether in-
come or loss will be passed through
to the beneficiaries.
12.51 Recommend whether to es-
tablish reserves for potential estate
tax, income tax, property tax, gen-
eration-skipping tax, and other pos-
sible liabilities.
12.52 Advise the residuary benefi-
ciaries of their entitlement to claim
deductions for estate losses and ex-
cess deductions and of their liability
for income tax on the estate's in-
come in the fmal year.
12.53 Prepare and submit an order
or decree of distribution, if required
by local practice.
12.54 Advise the executor and other
fiduciaries how to secure releases of
personal liability.
12.55 Arrange for cancellation of fi-
duciary's bond, if one was required.
12.56 Mter fmal distribution, notify
the Internal Revenue Service of the
termination of the fiduciary relation-
ship by filing IRS Form 56, Notice
of Fiduciary Relationship.

I
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Answers to the
Self-Assessment Examination
Below are the answers to the self-assessment examination found on pages
48 and 49. The pages that contain the answers are indicated in brackets.

1. False. [65J

2. (a) Pleadings; (b) pretrial matters; (c) the opening statement; (d)
evidence to be offered; (e) jury instructions; (f) the closing argu-
ment; and (g) an appendix. [33-34J

3. Yes. By applying the formula PDF-HR. the resulting equation is
(.25)(35.000)(.33)-(40)(50). Since the answer. $877.50. is greater than
zero. the case should be accepted if time permits. [16-17J

4. True. [56J

5. The defendant must be guilty; i.e.. he must have fully admitted his
culpability and freely acknowledged his willingness to plead guilty.
[64J

6. True. [75J

7. The letter of reference may be incomplete or insufficiently candid;
negative opinions about the candidate may be cloaked in understate-
ment; or the writer may have a partisan interest in the candidate.
resulting in exaggeration or distortion. [59-60J

8. Where; what. [68J

9. $21.596. Using the formula P+A/(l+r).. we get P=25.000/(1.05)~
[18-19J

10. A statute. [76J

11. True. [68J

12. When a witness can be impeached. in whole or in part. when testify-
ing to this matter. [31J

13. The ideal candidate should be meticulous. highly incisive. careful.
caring. and empathetic. [57J

14. $31.531. Beginning with the formula PDF= HR at the threshold. we
get (.20)(D)(.333) = (35)(60). or D = (35)(60)/(.20)(.333). [16-17J


